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Litigating Cases involving the Issue of Concealment
Presented by Administrative Law Judge Michele A. Peters

1. Whatis concealment? 2015 W1 Act 334: for determinations issued after April 3, 2016.
SECTION 18. 108.04 (11) (g) of the statutes is renumbered 108.04 (11) (g)
1. and amended to read:

108.04 (11) (g) 1. Eerpurpeses-of In this subsection, "conceal” means to
intentionally mislead er—defraud the department by withholding or hiding
information or making a false statement or misrepresentation.

SECTION 19. 108.04 (11) (g) 2. and 3. of the statutes are created to read:
108.04 (11) (g) 2. A claimant has a duty of care to provide an accurate and
complete response to each inquiry made by the department in connection
with his or her receipt of benefits. The department shall consider the
following factors in determining whether a claimant intended to mislead
the department as described mn subd. 1.:

a. Whether the claimant failed to read or follow instructions or other
communications of the department related to a claim for benefits.

b. Whether the claimant relied on the statements or representations of
persons other than an employee of the department who is authorized to
provide advice regarding the claimant's claim for benefits.

c. Whether the claimant has a limitation or disability and, if so, whether the
claimant provided evidence to the department of that limitation or
disability.

d. The claimant's unemployment insurance claims filing experience.

e. Any instructions or previous determinations of concealment issued or
provided to the claimant.

f. Any other factor that may provide evidence of the claimant's intent.

3. Nothing in this subsection requires the department, when making a
finding of concealment, to determine or prove that a claimant had an mtent
or design to receive benefits to which the claimant knows he or she was not
entitled.

2. Types of concealment:
- work and wages (disqualifies claimant from receiving benefits in any week:

Wis. Stats. §108.04(11)(b).)
- material facts (e.g. work search, able and available, quit/discharge, refusal an
offer of work, vacation/holiday pay') (allows for partial UI benefits)

! Vacation pay and holiday pay are treated as "wages" for purposes of the partial benefit formula, but they are not
wages. See Wis. Stat. § 108.05(3); UID-M 13-26, issued Dec. 6, 2013, and revised Dec. 9, 2013. If a claimant
conceals vacation or holiday pay, it is considered concealment of a material fact under Wis. Stat. § 108.04(11)(a),



3. Consequences of a finding of concealment against a claimant:

a. Overpayment — reimburse the department for unemployment insurance benefits paid.
(waiver permitted only when there 1s Department error and no employee fault or
employer fault — see Wis. Stats. §108.04(13)(f); see also See Barbara Blawat v.
Personnel Specialist Ltd., Ul Hearing No. 01610153RC (LIRC April 4, 2002)).

b. Forfeiture or Benefit Allowance Reduction:

The forfeiture, or benefit reduction, is an administrative penalty for concealment that
the claimant is not required to pay out of pocket. However, the forfeiture/benefit
reduction is assessed when the employee applies for unemployment benefits and
rather than receiving those unemployment benefits as a credit/cash payment for any
given week, it is assessed as a penalty for concealment until either the forfeiture/
benefit reduction amount is reduced to zero or six years from the date of the
determination lapses, whichever occurs first. (Wis. Stats. §108.04(11)(bm).)

For weeks before 43 of 2012 (week ending October 27, 2012), a claimant shall
forteit:

O

1 x WBR for each act that occurred on or before the date of the first concealment
determination

o 3 x WBR for each act that occurred after the date of the first 1x level
determination

° 5 x WBR for each act that occurred after the date of the first 3x level
determination

For weeks after 43 of 2012 (week ending October 27, 2012), a claimant shall be assessed
an ineligibility benefit reduction as follows:

o 2 x WBR for each act that occurred week 43/12 and later

4 x WBR for each act that occurred after the date of the first 2 x level
- determination

o 8 x WBR for each act that occurred after the date of the first 4 x level
determination.

c. Additional penalty: when concealment is found for weeks 43/12 or later, in addition
to the reduction penalty the claimant will also be assessed a 15% overpayment
penalty which he/she must pay out of pocket, not offset with unemployment benefits
and the dollar amount will not be rounded to the mnearest dollar.

Effective with decisions issued 10/4/15 and later, the penalty is increased to 40% of

and the partial wage formula applies. See also Charles O'Neill v. Riteway Bus Service Inc., Ul Hearing No.
15600518MW & 15600519MW (LIRC May 16, 20135).



the overpayment amount resulting from concealment with week of issue 43/12 and
later.

In Leon Hoskins, Ul Hearing No. 15600854MW (LIRC June 3, 2015), LIRC
rejected the employee's contention that the employee thought the benetit amount

reduction is "double jeopardy. [He] paid what [he] owed with interest” and 1s no
longer working. LIRC reasoned:

The commission agrees that the penalties for concealing work, wages,
or material facts from the department when filing claims for
unemployment insurance benefits are very steep. However, the
legislature established the concealment penalties set forth in Wis. Stat.
§ 108.04(11)(be), and the commission is required to apply the statute as
it is written. The harsh penalties for concealment reflect the legislature's
intent to deter individuals from intentionally misleading or defrauding
the department in order to obtain unemployment insurance benefits for
which they are not eligible and to which they are not entitled.

4. Burden of Proof
A claimant is presumed eligible for unemployment insurance benefits, and the party

resisting payment must prove disqualification. (Wis. Stat. § 108.02(11); Kansas City Star
Co. v. DILHR, 60 Wis.2d 591, 602, 211 N.W.2d 488 (1973). The burden to establish that
a claimant concealed information is on the department. (/n re Scott Lynch, Ul Dec.
Hearing No. 10404406AP (LIRC Mar. 11, 2011); Holloway v. Mahler Enter., Inc., Ul
Dec. Hearing No. 11606291MW (LIRC Nov. 4, 2011). Because it is a form of fraud,
concealment must be proven by clear, satisfactory, and convincing evidence. (Kamuchey
v. Trzesniewski, 8 Wis.2d 94, 98, 98 N.W.2d 403 (1959); Schroeder v. Drees, 1 Wis.2d
106, 112, 83 N.W.2d 707 (1957).) An inference of concealment is not created by a mere

showing that a claimant provided an incorrect answer in filing a claim certification.

“A forfeiture of benefits may not be imposed against a claimant who makes an honest
mistake, but only as a willful act of concealment, not due to ignorance or lack of
knowledge. There must be an intent to receive benefits to which the individual knows he
or she is not entitled." Kamuchey v. Trzensniewski, 8 Wis. 2d 94, 99 (1959) (citing 23
Am Jur. Fraud and Deceit § 77, para. 851). '

"Direct evidence of intent is not necessary. Intent may be inferred from acts, words and
statements. Further there is a rebuttable presumption that a person intends the natural and
probable consequences of deliberate acts." Brenda R. Mortensen, Ul Dec. Hearing No.
050027511V (LIRC Dec. 14, 2005).

The evidence in the record does not show that the claimant, when filing claims for the
weeks at issue, had the requisite intent to receive benefits to which he knew he was not
entitled. This is the key component in finding concealment and was not addressed in the
appeal tribunal decisions. See Mark Haebig v. News Publishing Co. Inc. of Mt Horeb,
UI Hearing Nos. 13000910MD, 1300091 1MD & 13000912MD (LIRC Jan. 31, 2014).
The intent in question relates to the state of mind of the claimant. Nestor Gutierrez, Ul
Hearing No. 00005766MD (LIRC July 19, 2002).




“An inference of intent cannot be made where the only evidence is that the employee
answered a compound question incorrectly.  Eric Van De Loo v. Bemis Mfg Co., Ul

Hearing Nos. 13403969AP, 13403970AP (LIRC May 30, 2014).

Direct evidence of concealment.
See William Shoch, UI Hearing No. 14200752EC, 14200753EC, 4200754EC,
14200755EC, 14200756EC & 14200757EC (LIRC July 31, 2014): 1issue of whether in
nine weeks in 2013 and four weeks in 2014, the claimant concealed that he did not
conduct the required weekly work searches. LIRC affirmed, finding concealment,
reasoning that: the claimant testified that he was not going to claim ignorance or
anything like that because he needed the money. The claimant's admission constitutes
direct evidence that he intended to receive benefits which he knew he was not entitled to
because he did not comply with the statutory requirement of conducting reasonabie work
searches during the weeks in question. Finally, the claimant's incorrect answers on his
weekly claim certification were not honest mistakes stemming from any
misunderstanding or confusion but rather were intentionally made to mislead or defraud

the department regarding work searches in the weeks at issue. See also Leon Hoskins, Ul
Hearing No. 15600854MW (LIRC June 3, 2015).

. Four steps to review indirect evidence to determine if there is concealment:

a. Did the claimant file a claim for each week at issue?

b. Did the claimant provide incorrect information to the department in filing the claim?

c. Were benefits improperly paid to the claimant as a result of the incorrect
information?

d. Do the circumstances create an inference that the claimant intentionally provided
incorrect information in order to obtain benefits to which the claimant was not
entitled?

See Hollett v. Shaffer, Ul Dec. Hearing Nos. 13003690MW and 13003691MW (LIRC
Apr. 30, 2014), aff'd, Wis. Dept. of Workforce Dev. v. Wis. Labor & Indus. Rev.
Comm'n and Hollett, Case No. 14 CV 331 (Wis. Cir. Ct. Sauk Cnty. Jan. 22, 2015).

. Does the reason offered by the claimant overcome the inference of concealment?
Kari Priebe v. Four Sisters Floral Co., UI Hearing Nos. 136010185MW, 136010184 MW,

13610183MW & 136010182MW (LIRC Nov. 28, 2014), currently on appeal pending
before Milw County Circuit Court, found as follows:

This analysis is case specific, but the factors that may be considered are whether the
claimant acted as a reasonable person filing for unemployment insurance benefits or
whether the claimant acted with a willful or reckless disregard of his or her
responsibilities as a claimant when filing a claim. If the claimant establishes that it 1s
more probable than not that he or she has made an honest mistake or good faith error n
judgment, no concealment will be found, although the claimant still will be required to
repay any benefits that were overpaid to the claimant. If the claimant fails to establish an
honest mistake or good faith error in judgment, the inference of concealment remains and
the commuission will find concealment.



8. The Department's Disputed Claims Manual provides instructions for adjudicators to
establish why the claimant failed to report wages.

- Does the claimant understand the allegation?

- Why did the claimant fail to report the wages or material fact(s)?

- Did the claimant understand the correct filing procedures?

- Did the claimant receive [read] a Handbook?

- What 1s the claimant’s educational level?

In the past, adjudicators were instructed to find no concealment (1) 1t there were
conflicting answers on an initial or continued claim which clearly establish the
claimant was confused or that the claimant did not understand what was being asked
or answered; (2) if there was first-time, non-conventional work; (3) it correct
information was given to the claimant by agency personnel but the circumstances and
facts establish that confusion or a misunderstanding reasonably occurred; (4) 1t the
claimant has a history of mental or physical illness which, when facts are
documented, explain the claimant's incorrect answers; and (5) if a review of prior
and/or later claimant records show the claimant properly and accurately reported
work and wages or answered questions, an omission, for example, of partial work and
wages, supports a finding that an honest mistake was made. An omission could
involve more than one employer.

Wisconsin Unemployment Compensation Manual, Vol. 4, Part II, Chap. 3,
"Fraud,” January 1993.

9. Possible factors/defenses to overcome the inference of concealment for work and
wages cases:

d.

Did the claimant work?

See Matthew Doughty v. Convergence Marketing Inc., Ul Hrg. No. 14607136 MW
& 14607137MW (LIRC Jan. 30, 2015), The ER advised the EE that he was
removed from the schedule for one month and thereafter, may not be given any
hours. On March 4, 2014, the EE had a call with the ER’s HR staff reporting his
concerns about the reduction in hours and not being paid on time. The EE was
initially told he would not be paid for his time for the phone call and after reporting
that he would file an EEOC claim if he was not paid for his time, the ER’s staft sent
an e-mail that same day, advising the EE that he would be paid for the conference
calls on 2/19 and on 3/4 on the employer’s next payroll check issued 3/14. LIRC
reasoned that this was not work, reasoning that “work™ is not defined in Ch. 108.
Employment is defined, with exceptions not applicable here, as any service
performed by an individual for pay. (See §108.02(15)(a) Wis. Stats.) In this case, 1t
was not established that the EE actually performed a service for pay, thus no
concealment.

See also Christopher M. Raine v. V' S & M, Ul Hrg. Nos. 15601165 MW &
15601166MW (LIRC July 29, 2015): EE reported for his first day of work, and
was given a beverage and told the position was no longer available. EE did not
complete any paperwork, receive any training, or perform any services. About two
weeks later, ER sent EE a check for $140 to compensate him for his time and



trouble. LIRC found that it was not established that the EE actually performed a
service for pay, thus no concealment.

See Lisa Hollett v. Douglas Shaffer, Ul Hearing Nos. 13003690MW AND
130003691MW (LIRC May 8, 2014): Appealed to Circuit Court. Affirmed,
January 30, 2015. The commission finds that the employee's testimony that she
was confused and did not intend to defraud the department credible. The employee
established that she made an honest mistake in believing that she was filing for
benefits "against" her previous employer, which had laid her off and caused her
unemployment, and that the questions on the weekly claim certifications retferred to
that employment. Although the employee's belief was 1ncorrect, her
misunderstanding of how the unemployment insurance program operates is not
uncommon. In addition, the employee did not think of the care she provided to Mr.
Shaffer in her home as a job. Under the circumstances, this is not unreasonable. The
employee's work history was comprised of work outside the home. It did not
involve caring for individuals in the employee's own home. A first-time failure to
report non-conventional work has long been found not to evince an intent to
conceal. (Citing to See, e.g., Wisconsin Unemployment Compensation Manual,
Vol. 4, Part III, Chap. 3, "Fraud,” January 1993.) Finally, the fact that the
employee filed for, and received, partial unemployment benetits in the past, most
recently in 2007, does not preclude a finding that the employee was contused by the
claims process in 2013. Several things about the claims process, including the
wording of Question No. 4 on the weekly claim certification, changed between
2007 and 2013. In addition, there is nothing in the record to suggest that the
employee was providing in-home personal care services or performing other non-
conventional work when she filed claims for unemployment benetfits in the past.
The commission finds it more reasonable to infer that, because the employee
properly reported work and wages in the past, she would have reported her services
to Mr. Shaffer to the department if she knew such services were "work” under the
unemployment insurance law. (Emphasis added.)

See Denise Bilton v. H & R Block Eastern Enterprises, Inc., Ul Hearing Nos.
13605766 MW & 13605682MW (LIRC Jan. 9, 2014): 1ssue of whether claimant
concealed work and wages in week 4 and 5 of 2013. The employee testified she did
not think she would be paid for these weeks as it was training. LIRC reversed,
finding no concealment, reasoning: "The department's Disputed Claims Manual
provides that there is no concealment issue and no fraud investigation required
when the claimant fails to report income on the weekly claim certification and
notifies the department of such failure within 14 days following the date the
certification was filed. When an investigation establishes that a claimant gave a
false answer, two examples of acts that are not considered concealment are "[p]aid
training not reported because claimant did not consider this to be work and wages"
and "[c]laimant believes their work or labor is donated and 1s paid unexpectedly.” It

is not clear from the record in this case how the employee's actions with respect to
weeks 4 and 5 of 2013 differ from these examples.”



Did the claimant earn wages? See Anita Shaw v. The Dr. Howard Fuller Educ.
Foundation Inc., Ul Hearing Nos. 13609589MW & 13609590MW (LIRC June 12,
2014): 1ssue of whether there was concealment of work and wages in week 42 of
2012. LIRC found no concealment, reasoning that the employee filed a claim
certification for week 42 of 2012 and reported that she had not worked during that
week. Exhibit 1, the weekly earnings audit ostensibly completed by the employer, 1s
the only evidence in the record purporting to establish that the employee did, in
fact, work and earn wages during that week. However, Exhibit 1 shows that the
employee, who is paid $8.00 per hour, worked for four hours and was paid $64.00
for that work. The information concerning week 42 of 2012 is inconsistent. No one
appeared at the hearing on behalf of the employer to explain the inconsistency. Did
the employee actually work four hours in week 42 of 20127 Did she actually get
paid $64.00 for that work, twice her regular wage rate? Did the employee not work
but get paid for a reason other than work? Were the employer's records incorrect as
to both work and wages? The evidence presented requires speculation and
conjecture. Therefore, the evidence is not credible or probative, and it does not
support a finding that the employee worked and earned wages i week 42 of 2012
and concealed the same from the department.

See also Marcus Johnson v. Sheraton Madison Hotel, Ul Hearing Nos.
15000002MD, 156000191MD, 156000193MD, 15000549MD, 15000623MD,
15000625MD, 15000628MD & 156000630MW LIRC (Oct. 2, 2015): The Dept. &
EE stipulated to the accuracy of the wage amounts reported for the two ER’s for the
weeks in which the EE reported to the Dept. that he worked and earned wages.
Notwithstanding this stipulation, LIRC found that the evidence in the record 1s
insufficient to determine whether the EE was entitled to partial benefits. The ER’s
audit report form is hearsay, and its reliability is questionable. Thus, the audit form
does not constitute substantial evidence. No non-hearsay evidence was presented to
corroborate the ER’s audit form, such as payroll records, wage statements, or other
business records.

What constitutes an inexperienced versus an experienced filer? See Donovan
Jackson v. Securitas Security Services Inc. Hrg. No. 14606875 MW &
14606876 MW (LIRC June 9, 2015) (inexperienced filer),; see also Adam Stroede v.
Valvoline Instant Oil Change, Hrg. No. 13004244MD & 13004245MD (LIRC June
11, 2015) (inexperienced filer); but see See Deidre Ueal v. UPS Ground Freight
Inc. Hrg. No. 15600751MW & 15600752 MW (LIRC May 28, 2015)(experienced
filer).

What weight is placed on whether the claimant reported work and wages
him/herself, without any assistance, from the same employer in previous weeks?
How many weeks does a claimant need to report work and wages before he/she
becomes “experienced’? _

What weight is placed on whether the claimant reported work and wages
him/herself, without any assistance, from previous multiple employers and now 1s
underreporting by reporting only one employer’s work and wages?



What efforts, if any, were made by the claimant to self-report work and wages or to
correct any incorrect answer on the weekly claim certification?  LIRC has
recognized that an employee's efforts to correct information from a prior incorrect
claim certification can rebut an inference of concealment. See Bilton v. H &R Block
Eastern Enterprises, Inc., Ul Dec. Hearing No. 13605682MW (LIRC Jan. 9, 2014);
Harris v. Arandell Corporation, Ul Dec. Hearing No. 13606536MW (LIRC Jan. 9,
2014).

Does it matter if the claimant testified that the Department would correct the
underreporting with a UCB-37 Overpayment Notice for him/her to pay the
difference/make the wage correction?

See Marcus Johnson, Ul Hrg. Nos. 15000622MD, 15000626MD & 15000629MD
(LIRC Oct. 2, 2015), LIRC disagreed that the blank form overpayment notices
are “extremely clear” and sufficient to warn the claimant of potential concealment
penalties.

See also Robert Vasquez v. Fedex Smartpost Inc., Ul Hearing Nos. 14602073MW
& 14602074MW (LIRC Sept. 24, 2014): LIRC found no concealment, in
part, although the claimant may have received documents from the department
cautioning him about carefully reporting his weekly wages and noting that
incorrect numbers might result in overpayments that must be repaid or, 1f
intentional concealment is found, penalties might be assessed. However, those
blank documents have also noted that intentional concealment has not been
found 1n the employee's reporting of his work and wages. But see Michelle

Dahl v. Indianhead Community Action Agency, Ul Hearing 14201364EC &
14201367EC (LIRC Nov. 14, 2014): issue of whether there was concealment of
work and wages in week 51 of 2012, weeks 5 and 6 of 2013, and weeks 16 through
38 0f 2013. LIRC, after remanding the case, found concealment, reasoning that:
The employee was familiar with the claims system and was not confused by any of
the questions asked of her. She had successfully filed for partial benefits for weeks
in which she had worked part-time. The employee had been put on notice of the
need to report accurate information on her weekly claim certifications. Prior to the
weeks at issue, the employee had been required to repay a number of overpayments.
Those overpayments resulted from the employee failing to provide complete or
accurate information to the department on her weekly claims. A close review of the
employee's claims history between week 51 of 2012 and week 38 of 2013 reveals a
pattern whereby the employee grossly underreported her wages or failed to report
any wages at all on her weekly claim certifications. This pattern leads the
commission to infer that the employee intentionally made false statements or
misrepresentations concerning her work and wages for the weeks at issue 1 a
deliberate effort to mislead or defraud the department and to receive full benefits to
which the employee knew she was not entitled.

Is there a difference if it was a UCB-37 Notice of Overpayment versus a UCB-38,
Notice of Overpayment with fraud warning, which resolves first-time unreported



work and wages with overpayments of $1,000 or less, unless there 1s an mndication
employer aiding and abetting may be involved? Effective 10/26/15, the UCB-38
Notice was eliminated. What about the factor under Wis. Stats. §108.04 (11) (g)
2¢? What effect, if any, is there when prior UCB-37 Notice of Overpayments have

been rescinded by the Department and then those same weeks a concealment
determination was 1ssued?

What weight is given to prior acts of fraud/concealment? Does it matter it the prior
concealment act(s) was/were appealed? What weight, 1if any, 1s given to the
outcome (s) of the prior appeal(s)? What period of time 1n proximity to the weeks
at issue should be considered as relevant for the UCB-37, UCB-38 notices and/or
prior acts of fraud? When is it too remote? Does it matter what type ot prior act of
concealment: the same (e.g. work and wages) or different (e.g. material fact)
occurred other than what the pending matter involves?

[s there any difference for a claimant who files weekly claim certifications on the
Department’s Interactive Voice Response (IVR) telephone system versus with the

assistance of a claim specialist (DUCE) or via the department's on-line imternet
(IWC) or via the department's claimant's portal (as of March 30, 2016)(IWC
CPortal)?

See William Chao v. Eagle Movers Inc., Ul Hearing No. 13607069M

and 13607071MW (LIRC Jan. 17, 2014): EE believed that, if he answered "yes" to
question number 4, he would be saying that he received sick pay, bonus pay, or

commission, and he did not want to lie about that. The employee gave an honest
answer to a compound question relayed to him on a pay phone via interactive voice
response technology. He did not have the benefit of seeing the compound question
in writing before or after responding to it.

Up to week 42 of 2012 (week ending October 20, 2012):
Did you work?

Beginning week 43 of 2012 (week ending October 27, 2012) and onward, the
question was changed to:

Please listen carefully (two second pause). During the week,
did you work or did you receive or will you receive sick pay,
bonus pay or commission? If yes, press 9. If no, press 6.

As of March 30, 2016 (week 14 of 2016), the Department's on-line
claimant's worker's portal, asks:

During the week, did you work?

Note: there is no change to the Department's interactive voice response system
question, it is still the compound question listed above.






